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STATE OF NEW YORK
STATE TAX COMMISSION

In the lv lat ter of  the Pet i t ion

o f

DAVID P. MC CARTTTY, rNC.

F o r ro<Sxdeoexxloet,tso<>o&<x>Oeff xtof'c?f:<x
a Revision of a DeterminatLon or a Refund
of Highway Use
Taxes under Art icle(x) 2L

AFFIDAVIT OF }fAILING

of the
Tax Law for the >llexx$r'|xm< Period (g)
Apg i l  l ,  1970 th rouqh September  30 ,  L973.

State of New York
County of Albany

Marsina Donnini

she is an employee of the

age, and that on the 30th

Not ice  o f  Dec is ion

by enclos ing a

as  fo l l ows :

, being duly sworn, deposes and says that

Department of TaxaEion and Finance, over 18 years of

day of June ,  L977,  she served the  w i th in

by QexxltD{xlt) mail upon David P. McCarthy, Inc.

(serp€algttfitgt2ilEt'>of) the petltloner tn the within proceedlng,

lrue copy thereof ln a securely sealed postpald wrapper addressed

David P. McCarthy, Inc.
650 East  12 th  S t ree t
New York, New York 10009

and by deposit ing same enclosed in a postpaid properly addressed I i l rapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addressee is the &efDrrrcllE:ftrce

Rtr>she) petitloner herein and that the address set forth on said wrapper ie the

last knom address of the (regxmoOs**re<rfxtbE) petitioner.

Sworn to before me this

30th day of June

rA-3 (2176)

,  L977 .
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STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

ilune 30, L97?

A O D R E S S  Y O U R  R E P L Y  T O

TELEpHoNE: tsrs l  457-1723

r Drvt d P, lieCarthy, InGr
650 Eaet 12th Strcrt
Nev Yorlsr Nov fork 10009

GCntlcmen!

Please take not ice of the DECISIqI
of the State Tax Cormnission enclosed herewith.

Pl-ease take further notice that pursuant to
Section(l) 510 of the Tax Law, any
proceeding in court to revieht an adverse deci-
sion must be conunenced within 30 dayr
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed
will be referred to the

to the und96signed., They

ProPer ,?ft/:T 
f\r".

Enc.

c c :

rvLelng Sarc

|rU otetccr

Taxing Bureau's Representat ive:

rA -1 .12  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

DAVID P. MC CARTHY, INC.

for Revision of a Determination or for
Refund of Highway Use Tax under
Ar t ic le  2L of  the Tax Law for  the Per iod
Apr i l  I ,  L970  th rough  Sep tember  30 ,  L973 .

l{hether the audit of the Miscellaneous

proper basis for computation of the highway

against  the appl ieant .

DECISION

App l i can t ,  Dav id  P .  McCar thy ,  f nc . ,  650  Eas t  L2 th  S t ree t ,

New York,  New York 10009,  f i led an appl icat ion for  rev is ion of

a determination or for refund of highway use tax under Art icle 2L

of the Tax Law for the period from Apri l  1, 1970 through

Sep tember  30 ,  1973 .  (F i l e  No .  00445 ) .

A formal hearing was held before Michael Alexander,

Of f icer ,  dL the of f ices of  the State Tax Conrn iss ion,  Two

Trade Center, New York, New York, oo November L7, 1976 at

2:45 P.M.  The appl icant  appeared pro se.  The Income Tax

appea red  by  Pe te r  C ro t t y ,  Esq .  ( James  A .  Sco t t ,  Esq . ,  o f

ISSI]E

Hearing

Wor ld

Bureau

counsel)

Tax

use

Bureau provided

tax  assessed
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FINDINGS OF FACT

1.  App l i can t ,  Dav id  P .  McCar thy ,  I nc . ,  f i l ed  t ruck  m i leage

tax and fuel use tax returns for the quarters from Apri l  1, L970

th rough  Sep tember  30 ,  L973 .

2.  Pursuant  to  an audi t  o f  the appl icant 's  records,  the

Miscel laneous Tax Bureau issued an Assessment  of  Unpaid Truck

Mi leage Tax on June L9,  L974 for  the per iod f rom Apr i l  L ,  L970

th rough  Sep tember  30 ,  L973  fo r  $2 ,019 .27 ,  p lus  pena l t y  and  i n te res t

to  that  date of  $427.3 l - .  Th is  assessment  was based on the audi t

f ind ings of  unrepor ted taxable mi leage,  and the absence,  in  instances,

of  indent i f icat ion of  the gross weight  o f  the t ra i lers  used in

combinat ion wi th  appl icant '  s  t ractors.

3.  On June L9,  1974,  pursuant  to  the audi t  o f  appl icant 's

records,  the Miscel laneous Tax Bureau a lso issued an Assessment  of

Unpaid Fuel Use Tax for the f irst three quarters of L973 in the sum

o f  $43 .74 ,  p l us  pena l t y  and  i n te res t  t o  t ha t  daLe  o f  $6 .57 .

4 .  App l i can t ,  Dav id  P .  McCar thy ,  I nc . ,  i s  engaged  in  the

t ruck ing business and handles d is t r ibut ion of  f re ight ,  and a lso does

substantial business in the hauling of steamship containers which

are p icked up at  p iers .  The corporat ion used no t ra i lers  of  i ts  o l in

in transport ing the steamship containers. The corporation also had

five regular trucks and two l ight trucks.
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5 .  I n  the  f i r sL  qua r te r  o f  L97L ,  app l i can t ,  Dav id  P .

McCar thy ,  I nc . ,  repo r ted  m i leage  o f  4 ,805  m i les .  However ,  an

audi t  o f  appl icant 's  record for  that  quar ter  ind icated that  the

mi leage for  the quar ter  was L0,832 mi1es.  The percentage of

error  was in  excess of  L25 percent .  A s imi lar  audi t  o f  the

th i rd  quar ter  o f  I973 ind icated that  repor ted mi leage of  2 ,268

mi les  d i f f e red  f rom the  5 ,529  m i les  as  i nd i ca ted  by  app l i can t ' s

records. The percentage of error here was approximately T44

percent. These two different test periods were used to recompute

the truck mileage tax due for that part of the period in question

f rom Apr i l  1 ,  1970 to october  31,  r97r ,  and for  the remainder  of

the period start ing with the third quarter of L97L through the

th i rd  quar ter  o f  L973.  This  was done to more accurate ly  re f lect

a change in  the appl icant-carr ier 's  operat ions which in  the la t ter

per iod expanded to inc lude act iv i t ies in  New Jersey.  F ina l ly ,

where apPlicant's returns and records indicated that the maximum

gross weight  o f  appl icant 's  t ractor  and a t ra i ler  in  tandem was

unknown, the Miscellaneous Tax Bureau, in determining the tax rate

to apply to the mileage operated in New York, used the rate on the

highest gross weight shown for a trai ler during the quarter in

combinat ion wi th  the t ractors repor ted.

6 .  App l i can t ,  Dav id  P .  McCar thy ,  I nc . ' s  reco rds  were

imcomplete and inadequate to clearly indicate mileage traveled.

No weight  audi t  was poss ib le  f rom the records kept .  No ev idence

was adduced to indicate that the mileage per gallon uti l ized by

the Miscel laneous Tax Bureau was incorrect .
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CONCLUSIONS OF LAW

A. That the assessment of truck mileage tax and fuel use

tax against  appl icant ,  David P.  McCarthy,  Inc. ,  was proper .

B.  That  the appl icat ion of  David P.  McCarthy,  Inc.  is

granted to the extent that the penalty included in the assessments

for fuel use and truck mileage taxes is waived; that the

Miscellaneous Tax Bureau is hereby directed to accordingly rnodify

the two assessments issued June L9,  L974 and in  so doing,  to

compute interest at the minimum rate; and that, except as so

granted,  the appl icat ion i -s  in  a l l  o ther  respects  denied.

DATED: Albany, New York
J u n e  3 0 ,  1 9 7 7

STATE TAX COMMISSION

t,
I

V\^^_n6- \C,-^^-
COMMISSIONER


